


















in the term patron being excessive and meaningless. Consequently, the Court is 

satisfied that consulting the dictionary definition of patron is not determinative. 

Since the dictionary definition of "patron" is not formative in this case, and 

because the term is not defined by the Non-Compete, the term is ambiguous, as 

it is susceptible to multiple meanings. See D'Avanzo v Wise & Marsac, PC, 223 

Mich App 314, 319; 565 NW2d 915 (1997). As discussed above, where a term is 

ambiguous, factual development is needed in order to ascertain the parties' 

intent. Id. at 320. Where the merits of a claim turn on the interpretation of an 

ambiguous term, neither party is likely to prevail on the merits for the purpose of 

deciding a motion for preliminary injunction. Blue Planet Software, Inc. v Games 

Intern., LLC, 334 F Supp 2d 425 (SD NY 2004 ). 

In this case, the term "patron" is ambiguous, and the merits of Plaintiff's 

breach of contract claim will be decided based on its interpretation. However, 

such questions of interpretation are to be left for the trier of fact. Cole v Auto

Owners Ins Co, 272 Mich App 50, 53; 723 NW2d 922 (2006). Accordingly, 

neither party has established that they are likely to prevail on the merits with 

respect to subsection (c). As a result, this factor does not weigh in either party's 

favor. 

B. Irreparable Harm 

Pursuant to a longstanding principle, "a particularized showing of 

irreparable harm ... is ... an indispensable requirement to obtain a preliminary 

injunction." Id at 9 (citation and internal quotation marks omitted). Accordingly, 

"a preliminary injunction should not issue where an adequate legal remedy is 
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available." Id. In its motion, Plaintiff contends that it will suffer irreparable harm in 

the form of lost customer confidence, loss of goodwill, loss of profits and loss of 

business reputation. "[L]oss of customer goodwill can be considered irreparable 

injury because the damages that come from that loss are difficult to estimate." 

Kelly Services v Eidnes, 530 F Supp 2d 940, 951 (ED Mich 2008). In this matter, 

Ms. Butler has testified that it is impossible to .determine how much business 

Plaintiff has lost as a result of Defendant's actions. Based on Kelly Services and 

Ms. Butler's testimony, the Court is convinced that Plaintiff has established that 

Defendant's breach(es) of the Non-Compete, if any, would result in Plaintiff being 

irreparably harmed. 

C. Balance of Harm 

The next factor requires this Court to weigh the harm that each party will 

suffer depending on whether the relief requested is granted or denied. Pontiac 

Fire Fighters Union Local 376 v City of Pontiac, 482 Mich 1 , 8; 753 NW2d 595 

(2008) In its motion, Plaintiff contends that an injunction merely prevents 

Defendant from acting in a manner she has contractually agreed that she would 

not engage in. In comparison, Plaintiff asserts that its reputation and goodwill will 

be irreparably harmed if Defendant is permitted to continue to breach the terms 

of the Non-Compete. 

In her response, Defendant contends that injunctive relief would cause her 

the loss of legitimate employment opportunities with entities that are not Plaintiff's 

customers. 
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In this case, Defendant has represented to the Court that she ·does not 

desire to work as a DJ or karaoke host at this time; rather, Defendant appears to 

be focusing on her career as a singer a band. Consequently, an injunction 

barring Defendant from causing any of Plaintiffs customers to terminate its/their 

relationships with Plaintiff and/or barring Defendant from competing with. Plaintiff 

has a low risk of harming Defendant. In comparison, failing to provide injunction 

relief leaves open the possibility to Defendant engaging in competitive activities 

and/or causing Plaintiff to lose business. The Court is convinced that the risk of 

harm with respect to these activities weighs in favor of injunctive relief. 

With respect to soliciting/attempting to solicit the individuals that had 

attended Plaintiff's events at Mr. B's, both sides have established a potential risk 

of harm. Plaintiff avers that it could be harmed by Plaintiff's tagging individuals 

inviting them to attend events because those individuals may have gone to one 

of Plaintiffs events instead had Defendant not posted or otherwise invited them 

to events not hosted by Plaintiff. Defendant asserts that she will be harmed if 

she is not allow to invite people to her events because her social life and success 

of her band will be negatively impacted if she is not permitted to tell people what 

she will be doing. 

The Court is convinced that both sides have pointed to a risk of harm that 

is equally speculative and severe. Consequently, the Court is satisfied that the 

third element with respect to tagging/inviting individuals to events not hosted by 

Plaintiff neither weighs in favor or against injunctive relief. 
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D. Public Interest 

Neither party has cited to any public interest that will be substantially 

impacted by the Court's decision in this case. As a result, the Court is satisfied 

that the fourth element neither weighs in favor or against injunctive relief. 

As discussed above, the Court is persuaded that a Plaintiff is not likely to 

prevail of the merits of the portion of their claim related to subparagraph 2(a) of 

the Non-Compete. With respect to subparagraphs (b) and (c), both sides are 

equally likely to prevail on the merits. 

With respect to irreparable harm, the Court is convinced that this factor 

weighs in favor of injunctive relief as to all three subparagraphs. 

In regards to risk of harm, the Court is satisfied that this factors weighs in 

favor of injunctive relief with respect to subparagraphs (a) and (b), and that the 

factor neither weighs for or against injunctive relief with respect to subparagraph 

(c). 

Finally, the public interest factor does not weigh for or against injunctive 

relief. 

In sum, the Court is convinced that the factors set forth in Campau, as a 

whole, weigh in favor of injunctive relief. While factor 1 weighs against injunctive 

relief as to subparagraph (a), factors 3, and in particular 2, weigh in favor of 

injunctive relief. With regards to subparagraph (b ), factors .2 and 3 weigh in favor 

of relief, with the other two factors neither weighing in favor or against such relief. 

Lastly, factor 2 weighs in favor--of relief with respect to subparagraph (c), while 
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the other favors neither weigh for or against relief. Consequently, the factors 

weigh in favor of relief as to all three subsections. 

IV. Conclusion 

Based upon the reasons set forth above, Plaintiffs motion for a 

preliminary injunction is GRANTED. Specifically, Defendant is prohibited from: 

(1) Engaging in any conduct which directly results in Plaintiff losing the 
business of any existing customer, which shall be defined as any 
individual/entity with whom Plaintiff regularly provides services that has 
not terminated its relationship with Plaintiff; 

(2) Participating in any business activity that is directly or indirectly 
competitive with Plaintiff, or causing or encouraging anyone currently 
engaged by Plaintiff from participating in such activities. This provision 
does not restrict Defendant's ability to perform with her band unless 
such activities violate other portions of this Opinion and Order; or 

(3) Diverting or soliciting, or attempting to divert or solicit, any of Plaintiffs 
existing customers, as defined in section (1) above, or those 
individuals with whom Defendant became acquainted with by virtue of 
her job responsibilities with Plaintiff. This includes tagging or otherwise 
inviting such individuals to events not hosted by Plaintiff. 

In compliance with MCR 2.602(A)(3), the Court states this Opinion and 

Order does not resolve the last claim and does not close the case. . . 
IT IS SO ORDERED. 

Date: FEB 2 9 2016 
Hon. Kathr n A. Viviano, Circuit Court Judge 

14 


